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BEFORE THE BOARD OF OX _I s GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

FILED
DEC 14 2001

SECRETARY, BOARD OF
QIL, GAS & MINING

SOUTHERN UTAH WILDERNESS
ALLIANCE,

Petitioner/Appellant,

VS.

DIVISION OF OIL, GAS & MINING,
DEPARTMENT OF NATURAL
RESOURCES, STATE OF UTAH,
Respondent/Appellee,
UTAHAMERICAN ENERGY, INC.,

Intervenor-Respondent.

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Docket No. 2001-027

Cause No. C/007/013-SR98(1)

This matter came for hearing before the Utah derd of Oil, Gas and Mining (the “Board")

at their regularly scheduled hearing on Tuesday, Decem

Salt Lake City, Utah. The following Board members wrlrc

hearing;

Elise L. Erler, Chairman
Robert J. Bayer
Stephanie Cartwright
Douglas E. Johnson

W. Allan Mashburn

J. James Peacock

per 4, 2001, at the hour of 8:30 a.m. in

present and participated at the

Board Member Kent Peterson recused himself from this matter.
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David A. Churchill, Esq. and Kathy C. Weinbe_irg, Esq. with the law firm of Jenner &
Block appcared on behalf of Petitioner/Appellant, Sou ;hem Utah Wilderness Alliance
(“SUWA?™). Also appearing on behalf of SUWA was W Herbert McHarg, Esq.

Justin J. Quigley, Esq., Special Assistant AttorJi-cy General, and John B. Maycock, Esq.,
Assistant Attorney General, appeared on behalf of Res 5ondent/Appellcc, Division of Oil, Gas
and Mining, Department of Natural Resources, State o F Utah (“Division™),

Denise A. Dragoo, Esq. and Wade R. Budge, Ejq. with the law firm of Snell & Wilmer
appeared on behalf of Intervenor-Respondent UtahAm#irican Energy, Inc. (“UEI™).

The Board, having considered the evidence and;the argument presented at the hearing,

being fully advised, and for good cause appearing, herdby enters the following Findings,

Conclusions and Order:
PROCEDURAL Mf}"ITERS
On September 4, 2001, the Petitioner, Southern{Utah Wildemess Alliance (“SUWA™),

filed a Request for Agency Action with this Board appgaling the July 27, 2001 decision of the

Division of Oil, Gas and Mining (“Division™) pen-niltintg surface coal mining operations in Lila
Canyon Coal Mine Project (PAP 4007/001 3-SR98(1)) and requested a hearing on the reasons for
the decision pursuant to § 40-1 0-14(3), Utah Code Ann| Intervenor and permit applicant,

UtahAmerican Energy, Inc. (“UEr"), was granted leavd to intervene as a full party. Beginning

on December 4, 2001, the Board conducted a hearing oy the merits pursuant to § 40-10-6.7(2),
Utah Code Ann., reserving its ruling on several pmcedlra] and evidentiary matters. The Board

now enters these Findings of Fact, Conclusions of Law and Order regarding the following

procedural matters.
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The Board, in ruling on these matters, has been guided by § 40-10-30(3), Utah Code

Ann.,, which sets forth the standard of review of its ordd

rs by the Utah Supreme Court.

Specifically this Board, with certain exceptions set forth below, limited its review of the

Division’s permitting action to facts as contained in the

Division prior to the time of this hearing. The Board

'ifldministrative record as certified by the

Ras reviewed the Division’s permitting

decision to ensure compliance with the statutory and re*ulatory requirements set forth in the

Utah Coal Act, § 40-10-1, et seq.

Based upon both Utah case law and federal regufations, Petitioner bears the burden of

proof on a review of the Division’s decision to issue the

permit in this case. See Harken

Southwest Corp. v. Board of Oil,. Gas and Mining, 920 P.2d 1 176, 1182 (Utah 1996) and 30 CFR

§ 775.11(b)(5).

This Board has reviewed this matter as an appell&a

te body and not as an original finder of

fact in a trial de novo and has applied the same guidelinﬁ:s as the Utah Supreme Court would on

review of this Board’s decision. That is, the Division’s

set aside only if it is found to be:

(a)
(b)
©

(d)
©®

®

§ 40-10-30(3), Utah Code Ann.

administrative decision to permit will be

“unreasonable, unjust, arbitrary, c}apricious, or an
abuse of discretion;

contrary to constitutional right, pgwer, privilege or
immunity; '

in excess of statutory jurisdiction, authority or
limitation; f

not in compliance with procedure§ required by law;
based upon a clearly erroneous in grpretation or
application of the law; or ;

as to an adjudicative proceeding,
substantial evidence on the record)
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DISCOVERY REQUESTS

Because this matter is limited to review of the %&ord, discovery will generally be limited,

except for good cause.
Petitioner’s last Request for Discovery of Doc%cnts was undated but received by the

the Division, on November 13, 2001, in

Board on November 8, 2001, and was responded to by

which the Division generally objected to the Request fjﬂr Discovery but provided the requested

documents. Therefore, the need for this Board to rule on this matter is obviated. SUWA has

claimed no prejudice by failure of the Board to enter anf Order requiring the documents which

have been produced, to be produced.

By undated request received by the Board on N %Jvember 8,2001, SUWA sought a

privilege log from the Division identifying each and evry document for which the Division

claimed a privilege and which would have otherwise bden included in the administrative record

certified by the Division or otherwise made publically gvailable. The Division opposed the

Request for Privilege Log. At the time of hearing and prior to beginning the presentation of its

case, SUWA indicated on the record its ability to procc!{zd with its case in the absence of a ruling

on this matter and sought to reserve its right to renew the Request for Privilege Log at the close

of the hearing if it felt it was necessary to do so. Basedfupon the Board’s rulings on the merits,

this matter of a privilege log appears moot, and therefon}é, the Board denies Petitioner’s Request

for Privilege Log.

The Division sought a Motion in Limine for Tin
Motion was opposed by SUWA. The Board denies the

Limitation on Oral Argument.

1e Limitation on Oral Argument, which

Division’s Motion in Limine for Time
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Motions to Strike and Agdmissibility

On November 27, 2001, Petitioner filed an ori g al and fourteen copies of their Proposed
Hearing Exhibits. On November 29, 2001, the Divi SiOIJ[' filed a Motion to Strike Petitioner’s
Proposed Hearing Exhibits on the following grounds: ({) the filing of exhibits was not timely;
(2) the exhibits included declarations and documents ou iside the administrative record; and (3)

allowing SUWA to file its exhibits at this time would b prejudicial to the Division. UEI moved

to strike the Declarations of Elliott W. Lips and Dr. Rory Kass and certain documents not

designated in the administrative record. The Board too ¢ the Motion to Strike under advisement

as well as all motions for admissibility at the time of th hearing. The Board now enters its

ruling concerning the admissibility of SUWA’s proposed exhibits.
All exhibits which are part of the administrative|record designated by the Division, for

which bates stamps have been provided, are admitted arld the Board finds that the filing of the

administrative record with the Board placed the entire afiministrative record, including these
documents, before it at the time the record was designated, References to the administrative

record by SUWA exhibit numbers are for convenience. ‘The Division or UEI can claim no

prejudice from the use of the administrative record.

The Board grants the Motion to Strike Petiti oner‘__‘s Exhibit 1, the Declaration of Elliott W.
Lips and expert report of Elliott Lips and the exhibits at.fached to the expert report of Elliott Lips
to the extent they are made part of the Declaration. The -:Board also grants the Division’s Motion
to Strike the Declaration and Expert Report of Ron Kass.:. The Board bases this ruling on its prior
ruling to limit this matter to the administrative record anr_l all comments before the Division at

the time it made its administrative decision to issue the permit. Neither of these declarations or

S
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opinions were before the Division at the time it made {ts decision and will not be considered by
the Board.
SUWA'’s Exhibit 17 is a directive promulgated :by the Division and employed by the

Division in its preparation of administrative dccisions.:; The Division can claim no prejudice from
this exhibit. Therefore, it is admitted.

| SUWA'’s proposed Exhibit 56, which consists r')f one page from a U.S. Geological Survey
monograph, does not appear to have been cither part o fthe administrative record or considered
by the Division in its decision to issue the permit and \é{ill therefore be denied. The same is true
of Exhibit 71, selected pages of the Utah Endangered, i‘hreatencd and Sensitive Plant Field

Guide. This document is not admitted.

Exhibits 78 and 90 appear to be part of the Permhit Application Package, have been
erroneously excluded from the administrative record air;:d therefore are admitted.

Exhibit 79 does not appear to have been before :Ilhc Division at the time it made its
decision or to have been relied upon by the Division ar__d therefore is excluded.

Exbibits 92 and 93 are documents which purpoft to represent the violation status of

entities either owned by, controlled by, or affiliated with the UEI for purposes of determining

whether a permit should have issued, Exhibit 92 purpn[i‘ls to be a screen printout of the Applicant
Violator System dated November 5, 2001. Because of the date of the printout, November §,
2001, it is clearly not a printout that was available at thT:; time the permit was issued and therefore
is excluded. Exhibit 93, the Notice of Violation (Septe; ";nber 11, 2060), Cessation Order and
Final Civil Penalty Assessment and Demand for Paymg _ﬁt of the Ohio Department of Natural

Resources) either was or should have been available to the Division in its review of the Applicant

6 :
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Violator System and is therefore admitted.

Exhibit 101, which is a printout of the Emery Cc:;unty Road Network contains information

that appears elsewhere in the Division’s record and ther]
Exhibit 103, which consists of Emery County M
also contains information reviewed by the Division dire

decision and therefore is admitted.

éforo is admitted.

'_aintenance Logs between 1994 and 2000,

ctly or indirectly in its permitting

Exhibit 104, which is an Agreement dated Octo'\ger 19, 1999, between Emery County and

UE], is a document referred to by the Division in its pcninitting decision and therefore is clearly

something which the Division would have considered e

permitting decision, and therefore is admitted.

ther directly or indirectly in its

Document 106 is the Application for Transportaﬁion and Utility Systems and Facilities on

Federal Lands submitted to the U.S. Bureau of Land Maﬁagement (“BLM?”) for UEI’s mine

facilities and road. The Division would have considerc#j directly or indirectly in its permitting

decision and therefore is admitted.

Document 107 is UEI’s Roadway Encroachmen
and also would have been considered directly or indirec
decision and therefore is admitted.

Document 108 is a letter from UEI to the BLM ¢
Assessment and the plan of development for the subject
document which was considered directly or indirectly b;

Documents 112 through 114 are letters from UE

County concerning the issues decided by the Division a

7

%

Application dated December 30, 1998,

lly by the Division in its permitting

;oncernjng the Lila Canyon Environment
mine and road. Therefore, it is a

.f the Division and is admitted.

| to their contractors and/or Emery

d therefore involve matters considered
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directly or indirectly by the Division in its permitting cﬂ%cision, and are admitted,

Documents at Exhibit 115 consist of photograp}

rﬁ

admitted only for illustrative purposes.

On November 30, 2001, SUWA filed with the
Memorandum. Both the Division and UEI filed Motic:
Pre-Trial Memorandum on December 3, 2001. The Di
Memorandum should be stricken because it was untimg
appeal. The Board denies the Division’s and UEI’s Mc__l

appeal, finding that the matters raised in the Memorand

on the basis of timeliness pursuant to R641-105- 100.
Based on these procedural rulings, the Board is !

concerning the substantive appeal,

MERITS

Meet the Reqmrements of § 40-10-10(2)(¢). (d)

is of the Lila Canyon road, which are

oard of Oil, Gas and Mining its Pre-Trial
ns and Memoranda to Strike SUWA'’s
"»;ision and UEI claimed that the

ly and that it expanded the scope of the
Itions on the basis of expansion of scope
ﬁm are within the scope of the original

e Division’s and UEI’s Motions to Strike

Request for Agency Action in this matter, but grants thg

now ready to rule on the issues presented

Required Under the Board’s Administrative R .
The Board finds the Permit Application Packag;

in this matter should be set aside and remanded becausd

following respects.

materials,

§ 40-10-10(2)(d), Utah Code Ann. requires:

gs at R6

d (4) and Specifi c ally the Information
0 /

iand the Division’s permitting decision

of deficiencies in this area in the

1. The administrative record lacks sufficient baJr‘eline data on acid and toxic forming
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A statement of the result of test borings dir core samplings from the
permit area, including logs of the drill h les; the thickness of the
coal seam found; an analysis of the chemlical properties of such

coal; the sulphur content of any coal seans; chemical analysis of
potentially acid or toxic forming sectiong of the overburden: and
chemical analysis of the stratum lying imjmediately underneath the

coal to be mi except t h visi of this subsection m

be waived by the division with respect tq the specific application
by written determination that these requifements are unnecessary

(emphasis added).

This Board’s rules at R624.300 requires the same but li+.1its waivers to findings concerning pyrite
sulphur .  As of the sixth successive Technical Analysig by the Divisidn, the application was
noted to be deficient and not approveable without this information. That is, the Division was not
willing to waive these requirements. The Division’s fin al approval of the permit application did
provide a written determination in the form of a concluxEon that the requirements were

unnecessary because material which could be acid and tbxic forming would be covered under

four feet of material. However, the administrative record is devoid of any analysis as to why this

determination was made and whether any data su;)porteJi the determination. This is further

exacerbated by the failure of the Division to explain its fational after its sixth Technical Analysis

states that:

Current information is not sufficient to agsist in determining all
potentially acid or toxic forming strata d¢wn to and including the
stratum immediately above and below th} coal seam to be mined
and determining whether reclamation carf be accomplished . . .

It has not been established that the underground development
waste that will come from construction of the tunnels can be

properly disposed of at a refuse site and that reclamation of a
refuse pile can be accomplished,

(AR 000470, 000535, SUWA Exhibit No. 10.)
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This finding of deficiency is not answered by a Jater requirement of cover without an

accompanying analysis that the potential for groundwal_zer impacts have been addressed in

sufficient dctail to ensure compliunce with the rules.

While the Board draws no conclusion as to whether the requirement could be met, the

administrative record simply does not provide a factual|basis or analysis for such a conclusion in

the final permitting decision. This action by the Divisi%n is an abuse of discretion without

substantial evidence in the record and is not in compliapce with the procedures required by law.

Therefore, the Division’s decision to issue the permit without this required data requires remand.
pe q

2. Section 40-10-10(2)(c), Utah Code Ann. reqyires:

A determination of the probable hydrological consequences of the
mmmg and reclamation opcratxons bothjon and off the mme site

suspended solids under seasonal flow cgE ditions, and the collection
of sufficient data for the mine site and su rrounding areas so that an

assessment can be made by the Division gf the probabl
ticipated rf

accumulative impacts of all
pon water availability, but

hydrology of the area and, particularly,

this determination should not be required until such time as
hydrological information on the general area prior to mining is
made available from an appropnate fede al or state agency. The

it shall not b
hasis added),

is incorporated into the application (emp

Specifically R645-301-722.100 requires the subfnittal of cross section and contour maps

showing the location and extent of subsurface water “pdrtraying [seasonal differences of head in

different aquifers]”. The Division consistently noted th '.s failure as a deficiency. (See AR

002509, 002313, 001800, 001673, 001549, and 49-98, SUWA Exhibits 16, 60) The submittal of

this data is nondiscretionary:; therefore, the permit appli¢ation is deficient and the Division’s

10
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permitting decision is not supportable. This action by the Division is an abuse of discretion

withoout substantial evidence in the administrative recorl and is not in compliance with the

procedures required by law. Therefore, the Division's tr:ecision to issue the permit without this

required data requires remand.

3. R645-301-731 requires that the plan provide|baseline hydrologic and geologic data for

determining impacts to the hydrological balance by cor?paring baseline data to monitoring data.

It is undisputed that there are two intermittent streams wWithin the permit area, Lila Canyon and

Little Park Wash. No baseline data have been submitte:i for these intermittent streams. The

Division has noted consistently the deficiency in its prjzr Technical Analyses. (AR 001669-70,

001546, 000448, 000481; SUWA Exhibit 18.) The Division now appears to rely upon future

monitoring for meeting this requirement. This action b:f-’ the Division is an abuse of discretion

without substantial evidence in the administrative recory and is not in compliance with the

procedures required by law. Therefore, the Division’s decision to issue the permit without this

required data requires remand.

4. R645-301-724.100 requires the submission of data on seasonal quantity and quality of

groundwater in existing wells. The Division’s own tecHnical directive, Tech. 004 at 9, (SUWA

Exhibit 17) requires data quarterly for a minimum of t years prior to permit issuance. The

record clearly reflects that only three observations at ea h well were actually made and data were

actually collected only twice for one well and once for 4|l three, (AR 000551, SUWA Exhibit

29.) Nor have data for water quality and quantity in seeps and springs been provided. Instead,

future monitoring has been proposed. Again, the Divisipn has previously required that this data

be provided for permit issuance and adequate data have hot been provided by UEL The issuance

11
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of the permit, in light of the status of the administrative record and the lack of analysis for

guidance documents, is an abuse of

~

ative record and is not in compliance with

deviating from the rules or the Division’s own internal
discretion without substantial evidence in the administ

the procedures required by law. Therefore, the Divisioh’s decision to issue the permit without

these required data requires remand.
5. Rule 731.211 requires submittal of a groundjvater monitoring plan that provides

monitoring of groundwater quality. The plan, as appro ed, contains no required monitoring for

water quality other than seeps and springs for which th¢re are inadequate baseline data. The

administrative record does not reflect any basis for this|deviation from the rules concerning water

quality. This action by the Division is an abuse of discfetion without substantial evidence in the

record and is not in compliance with the procedures required by law. Therefore, the Division’s

decision to issue the permit without these required daml'is remanded.

6, R645-301-722 requires cross sections and maps showing the location and extent of

subsurface water, location and extent, both aerial and vprtical, of distribution of aquifers, and

portrayal of seasonal differences of head in different aqf_;lifcrs on cross-sections and contour
maps. Both the Division and the UEI rely on Plat 7-1 cff the Permit Application Package which
appears to be a generalized regional geologic cross-section of the Book Cliffs region and is

This action by the Division is an abuse of

clearly inadequate to meet the requirements of the law.

discretion without substantial evidence in the record anf'! is not in compliance with the procedures

required by law. Therefore, the Division’s decision to {ssue the permit without these required

data is remanded.

7. Rule 728.200 requires that the Probable Hdeological Consequence “PHC” document

12
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be based on the baseline hydrologic and geologic data r¢ ﬁuircd elsewhere in the rules, including

information on acid or toxic forming materials. For the freasons set forth above, the acceptance

and findings of the PHC and Cumulative Hydrological Impact Analysis (“CHIA") constitute an

abuse of discretion without substantial evidence in the rchord and are not in compliance with the

procedures required by law. Therefore, the Division’s decision to issue the permit without these

required data is remanded.

8. Because the Division’s CHIA is required to apalyze the cumulative hydrological

impacts of proposed mining on all surface and groundwfter resources in “the cumulative impact

area,” the Division’s establishment of a cumulative impz*:ct area boundary 1700 feet east of the

permit area on the basis of the topographic (surface) divide, is without support in the record. Not

only does it appear inconsistent with the general statemants concerning groundwater in the

Permit Application Package, (AR 005341, SUWA Exhilbit 39) but the cumulative hydrological

impact assessment itself acknowledges that the mine Wl].rl intercept water from a “regional

aquifer” (AR 005342, 006437, SUWA Exhibits 55 and 4;1 ). Based on the status of the

administrative record, it is impossible to determine whether or not Range Creck, a drainage to the

east of the permit area, should be included in the cumulﬁti ve impact area. The Division has

acknowledged, in prior Technical Analyses, that impactg to Range Creek were possible, which is

further supported by the acknowledgment of the need fo monitoring of Range Creek to

determine impacts. (AR 002506, 00231 1, 901433 SUW _v:'-\’s Exhibits 27, 45, 54) Post-mining

monitoring is not a basis for substitution of pre-mining Haseline data collection and analysis.
p g

This action by the Division is an abuse of discretion wil.l‘Lout substantial evidence in the record

and is not in compliance with the procedures required by|law. Therefore, the Division’s decision

13
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ded.

to issue the permit without these required data is remaj

9. The Division is required, before granting a iermit, to make a finding of no adverse

impact when mine development will exist within 100 feet of an intermittent stream. R645-301-
i

I
731.610. The Division has made such a finding. Howgver, this finding is not supported by the

|
administrative record. In the absence of data on waterlquality or quantity concerning the

/
intermittent streams in the administrative record, thcrei?is no record basis for a finding of no

L ,
adverse effect. (See decision document Technical Ana_'iysis at43-44, AR 000658-59, SUWA

’ {

| 5
Exhibit 59.) Therefore, the Division’s decision to issuF a permit where mine development will

[
exist within 100 feet of the Lila Canyon channel is an zkbuse of discretion, without substantial

g
evidence in the record, and is not in compliance with tl?e procedures required by law. Therefore,

the Division’s decision to issue the permit without thcs#ga required data is remanded.

B. Does the Permit Comply with R645-301-3qb. Biology?

i
Although the Board will defer to the Divisjon’ {expertise concerning the adequacy of data

and inferences to be drawn from data submitted, the faliure of the Division to make necessary

findings that the data which were presented to it were réliabic, and throws into question the entire

Permit Application Package concerning those requirenients under R645-301 -300, Biology.

Fundamental to the acceptance of biological information for the issuance of a permit by

the Division is adequate basis in the administrative rec?rd for reliance upon any information

received. The Administrative Rules require that “[a]ll {cchnical data submitted in the permit

application will be accompanied by the names of the Pq i‘sons or organizations that collected and

analyzed the data, the dates of collectién, an analysis of the data, and descriptions of the

methodology used to collect and analyze the data. . . [tgchnical analysis will be planned by or

14
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under the direction of a professional qualified in the subjegt to be analyzed].” R645-301-131 -

132. All of the grounds raised by SUWA concerning inadequacy of the biological data are

matters on which experts may or may not agree. To the extent there is a basis in the

ftise or the Division’s reliance upon

administrative record for deferring to the Division’s expef

expertise, this Board will do so. However, based upon the failure of the record to disclose the

1 .
qualifications of the personnel conducting the surveys, SUWA’s claims concerning the

inadequacy of the biological data require that this permit be remanded to the Division such that a

record may be established that would allow a reviewing hoard or court to determine that there is

a basis for reliance upon the biological data submitted. 'If_his action by the Division is an abuse of

discretion, without substantial evidence in the record, and is not in compliance with the

procedures required by law. Therefore, the Division’s detision to issue the permit without these
q P

required data is remanded.

C. Was the Permit Issued Improvidently?

SUWA, claims that the permit in this matter has bgen issued improvidently because the

UEI failed to update its Permit Application Package prioF to the issuance of the permit with

required information concerning its status on the Applicr"nt Violator System.
I.

Because this matter is being remanded for the mzihers set forth above, the Board need not

b

address this issue, and therefore, will not rule on it. !
]

i

D. Is the Decision to Process the Permit as a Sig:niﬂcam Revision Correct?
i :
SUWA has alleged in its Request for Agency Ac:ti(m that the processing of the permit in

this matter as a significant revision was erroneous becauLe R645-303-222 provides that:

-15-
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]

[A]ny extensions to the approved penmit grea, except for incidental
boundary changes, must be processed ancT approved through

application for a new permit and may not|be approved under R645-
303-221 through R645-303-228.

In support of this, SUWA alleges that the Lila Canyon Mine permitting action involves in excess

of three times the surface area and in excess of three timgs the coal ownership acreage of the pre-

existing Horse Canyon permit area, and that the result wpuld be that the original Horse Canyon

permit area would be expanded by a factor of four. Further, SUWA alleges that the Lila Canyon

and Southem Horse Canyon tract boundaries are not corfipletely contiguous and involve

significant new surface facilities. Neither the Division rjor the UEI contest the conclusions of

SUWA regarding this legal requirement. Rather, the so1c response of the Division and UEI is
that processing the permit as a significant revision constimtcd harmless error because only the

i
name of the document would have changed. Therefore, Egiven that this matter is being remanded

to require compliance in the areas referenced above, ancif the absence of any argument that

SUWA is wrong in its interpretation of R645-303-222, tihe Division is directed to process the
i
permit as a new permit. Since data still must be acquired to satisfy the applicable law and

regulations and the position of the Division and UEI is l:'hat the requirements are the same for

both a significant revision and a new permit, the Board pequires compliance with its rules.

E. Wildermess and Post-Mining Land Use

SUWA claims that the post-mining land use and reclamation requirements under the Utah

Coal Act require that the wilderness characteristics of tl {c lands be the criteria for determining

reclamation success.

-16-
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R645-301-411.130 requires that a permit applicatign include “a description of existing

land uses and land use classifications” and a plan to insureithat post-mining land use will be

restored to “[t]he uses they were capable of supporting beébre any mining; or [h]igher or better
I
uses.” (R645-301-4123.100, - .120) Wildemness designatiém is a federal responsibility entrusted
§
to Congress on lands which are managed by, in this case, the BLM. The Division has considered

the BLM’s 1993 Environmental Assessment of the Turtle|Canyon Wilderness Study Area

(SUWA Exhibit 80) and the Solicitor’s Memorandum dat¢d April 18, 1999 (AR 000905), and

concluded that it is the position of the federal governmentj(the land owner) that the federal lands

subject to this permit do not require a change in managenjent from current land management

plans. The BLM has concluded that underground coal miping activities are consistent with

existing land use classifications under the Price River Regource Management Plan. The

administrative record is more than adequate to demonstrate the Division’s correspondence with
;

the BLM considered post-mining land use and the cim.racﬁerization and uses of that land by the

I
land management agency responsible for the land. (See AR 004927, 004919, 004943, 004944

and 004936.) Specifically, the Division could masonabl},{: rely upon the BLM’s conclusion that
“[n]aturalness, opportunities for solitude and primitivc!u:;iconﬁned recreation and cumulative

values would not be diminished nor degraded by the pro;*osed underground mining due to

substantial cover anticipated (at least 1500 feet).” (See AR 000958.) SUWA’s challenge is not

sufficient and fails.

F. Is the Mine Access Road Within the “Aﬁ'ecte{j Area” and thus Subject to Permitting?

SUWA has challenged the Division’s permitting _Elccision to exclude the new road as

being within the definition of “affected area.”

-17-
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The road proposed to be constructed for access tg.and from the petmit area is referred to

herein as the Lila Canyon Road. Emery County lists thig road as County Road 126.

(AR 000185)
_dctcnnining whether the Lila Canyon

The parties are in agreement that for purposes of
Road should be included within the “affected area” for pixrposcs of permitting, the question may
be resolved by applying two sources of authority. First 1,15 the Utah statutory definition of

|
“Surface Coal Mining Operations™. § 40-10-3, Utah Co#e Ann. which provides:

“Surface coal mining operations” mean:j;f

(a) Activities conducted on the sufface of lands in
connection with a surface coal mine or sybject to the requircments
of Section 40-10-18, surface operations a'pd surface impacts
incident to an underground coal mine, th¢ products of which enter
commerce or the operations of which dir¢ctly or indirectly affect
interstate commence. These activities inglude excavation for the
putrpose of obtaining coal, including such common methods as
contour, strip, auger, mountaintop removgal, box cut, open pit, and
area mining, the uses of explosives and bfasting, and in situ
distillation or retorting, leaching or other{chemical or physical
processing, and the cleaning, concentrating, or other processing or
preparation, loading of coal for interstate)commerce at or near the
mine site; but these activities do not inclyde the extraction of coal
incidental to the extraction of other mine}als where coal does not
exceed 16 2/3% of the tonnage of minerals removed for purposes
of commercial use or sale or coal explorgtions subject to Section
40-10-8. {

(b) The areas upon which the acli!vities occur or where the
activities disturb the natural land surface} These areas shall also
include any adjacent land the use of whi:!h is incidental to the
activities, all lands affected by the constijuction of new roads or the
improvement or use of existing roads to §ain access to the site of
the activities and for haulage and excavation, workings,
impoundments, dams, ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, smkl banks, culm banks,
tailings, holes or depressions, repair arears, storage areas,
processing areas, shipping areas, and other areas upon which are
sited structures, facilities, or other propefty or materials on the
surface resulting from or incident to the T_:ctivitjes.

-18-
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Because of long standing contention between statciand federal authorities regarding

rulemaking by the U.S. Office of Surface Mining (“OSM) concerning the definition of “surface

* coal mining operations” as applied to roads, the Division ind the OSM settled litigation over

federal rulemaking and federal oversight enforcement act ons by means of a letter of

understanding dated July 3, 1995, prepared by then Divisjon Director James Carter. The second

source of authority, known as the Carter letter (SUWA E:f;hibit 109), was relied on both by the

Division in formulating its permitting decision, and then lay SUWA in challenging that decision.
: {
Applying the criteria found in the Carter letter to the Division’s finding, the Board rules as
I
follows: '

1. Was the road constructed, reconstructed or used exclusively for coal mining and

reclamation activities: i.e., a multiple use, open access public road?

The Division, in making the finding that the road;was not exclusively a coal mining and

reclamation road, relied upon communication from Emexfy County dated February 27, 2001
(SUWA Exhlblt 110). The Record of Decision by the B{,JM in issuing its Environmental
Assessment, (See AR 000282), the Agreement between Emery County and UtahAmerican
Energy, Inc. of October 19, 1999 (See AR 000282), and ts interpretation of the Utah Coal
Mining Rules (See AR 000282). The Division’s decisiml} that the road is a multiple use, open

access public road is reasonable and supported by substantial evidence in the administrative

record.

2. Was the road acquired by a governmental entity and not deeded to avoid regulation?

The Division’s findings and analysis at AR 0002?3 are reasonable and supported by

substantial evidence in the record.

3. Is the road maintained with public funds or infexchange for taxes or fees?

The Division’s findings and analysis at AR 000284 are reasonable and supported by

-19-
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substantial evidence in the record.

4. Was the road constructed in a manner similar fo other public roads of the same
classification? :

The Division’s findings and analysis at AR 000285 are reasonable and supported by

substantial evidence in the record.

5. Are the impacts from mining on the road insignificant under Utah’s definition of

“affected area” and “surface coal mining operations?

The Division’s findings and analysis at AR 000285 are reasonable and supported by

substantial evidence in the record.
In conclusion, the majority of the Board rejects SUWA’s challenge to the Division’s

permitting decision to exclude the Lila Canyon County Road 126 from State Highway 6 to the
disturbed area boundary of the proposed Lila Canyon mjne.

ORDER

Therefore, based on the record before the Board fthe Division’s decision to issue the

permit of July 27, 2001 is reversed and the permit is derjied.

This matter is remanded to the Division for furt

Notice re Right to Seek Judicial Review by the ﬁg:' tah Supreme Court or to Request Board

Reconsideration: As required by Utah Code Ann. § 63 _'6b- 10(e) - 10(g), the Board hereby

T_er action consistent with this Order.

notifies all parties in interest that they have the right to geek judicial review of this final Board
Order in this formal adjudication by filing a timely ap, j-al with the Utah Supreme Court within
30 days after the date that this Order is issued. (Utah CF)dc Ann. § 63-46b-14(3)(a) and -16) As
an alternative to seeking immediate judicial review, aanot as a prerequisite to seeking judicial

review, the Board also hereby notifies parties that they fnay elect to request that the Board

-20-
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reconsider this Order, which constitutes a final agency ac :ion of the Board. Utah Code Ann.

§ 63-46b-13, entitled, “Agency Review - Reconsideratior _‘;,” states:

‘order is issued for which

(1)(a) Within 20 days after the date that an
review by the agency or by a superior agerjcy under Section 63-46b-12 is
unavailable, and if the order would othe lse constitute final agency
action, any party may file a written requesf for reconsideration with the

agency, stating the specific grounds upon &hlch relief is requested.

(b) Unless otherwise provided by statute, the filing of the request is

not a prerequisite for seeking judicial revi{:w of the order.”
(2) The request for reconsideration shall bg filed with the agency
and one copy shall be sent by mail to eac pany by the person
making the request. [

(3)(a) The agency head, or a person desigjated for that purpose,
shall issue a written order granting the rcqtacst or denying the
request. :

(b) If the agency head or the person designated for that purpose
does not issue an order within 20 days aftdr the filing of the
request, the request for reconsideration shpll be considered to be

denied.

Id. The Board also hereby notifies the parties that Utah a.kdmininslrativc Code R641-110-100,

which is part of a group of Board rules entitled, “Reheari hg and Modification of Existing

Orders,” states:

Any person affected by a final order or ddgision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than tlje 10" day of the month
following the date of signing of the final }trder or decision for
which the rehearing is sought. A copy ofjsuch petition will be
served on each other party to the proceeding no later than the 15%
day of that month. ,

Id. See Utah Administrative Code R641-110-200 for th¢ required contents of a Petition for
i

Rehearing. If there is any conflict between the deadline in Utah Code Ann. § 63-46b-13 and the

deadline in Utah Administrative Code R641-110-100 fof moving to rehear this matter, the Board

hereby rules that the later of the two deadlines shall be nﬁ'aj lable to any party moving to rchear

21-
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this matter. If the Board later denies a timely petition fon’: rehearing, the party may still seek

judicial review of the Order by perfecting a timely appca;i; with the Utah Supreme Court within

30 days thereafter.

The Board retains continuing jurisdiction over al ‘the parties and over the subject matter

of this Cause, except to the extent said jurisdiction may fe divested by the filing of a timely

appeal to seek judicial review of this Order by the Utah jupreme Court.

For all purposes, the Board members’ signatures pn a faxed copy of this Order shall be

deemed the equivalent of a signed original.

ISSUED this [  day of December, 2001.

Ro fcrl J. Bayer, Board Member

Doypglas E. Johnson, Board Member

W. !iAllan Mashburn, Board Member

f L 27218 Z{A,@fzfA '

Y ( €s Peacock, Board Member

H

MINORITY OP]I\fION

Chairman, Elise L. Erler, and Board Member, Stéphanic Cartwright, concur with the

g
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this matter. If the Board later denies a timely peﬁiion for rehearing, the party may still seeck

30 days thereafter,

" The Board retains continuing jurisdiction

judicial review of the Order by perfecting a timelfz appeal with the Utah Supreme Court within

';wer all the parties and over the subject matter

| ] y s
of this Cause, except to the extent saidjuﬁsdicﬁIv may be divested by the filing of a timely

appeal 10 seek judicial review of this Order by th
For all purposes, the Board membexs® sig
deemed the equivalent of a signed original. ;
ISSUED this |4 #% day of December, 20f 1.

A

Robert J. Bayer, Boatd Member

Utah Supreme Court.
ga:tnres on e faxed copy of this Order shall be

\  Douglas E. Johnson, Board Member

W. Allan Mashburn, Board Member

T

s Peacock, Board Merhber

Chairman, Elisc L. Brler,and Board Menjber, Stephanie Cartwight, conotr with the

32-
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this matter. If the Board later denics a timely petition foé rehearing, the party ray still seek
judicial review of the Order by perfecting a timely appcné'l with the Utah Supreme Court within
30 days thereafter. .:.

The Board retains continuing jurisdiction over a]ﬂ the parties and over the subject matter
of this Cause, cxcept (o the extent said jurisdiction may éue divested by the filing of a timely
appeal to seek judicial review of this Order by the Utah _:Supmme Court.

For all purposes, the Board members’ si guatu:maf;on a faxed copy of this Order shall be
decmed the equivalent of a signed original.

ISSUED this {4 day of December, 2001.

RoYert J. Bayer, Board Member
|

C

Dor;glas . JohnsbHn, Board Member

W. [Allan Mashbum, Board Member

hnvies Peacock, Board Member

Chairman, Elise L. Erler, and Board Member, Stdphanie Cartwright, concur with the
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& :

ai \ s f h&nﬂ the party may stll seek

B this matter. If the Board later denles a timely petition for rehgariag,

' urt within
judivial review of the Order by porfocting a timely appeal wll#: the Utah Suprems Co

M."\'..',"\ S

G 30 days thereaficr :
X5, :
v ] The Board retains continuing jurisdiction over all thy'parties and aver the subject matter

of thfs Causc, except to the extant said jurisdiction may be divested by the Sling ofu tmely

appial to seak judicial review of this Order by the Urah Suprem: Coutt.

o | .
u For all purposes, tlie Board members' signatures on  faxed copy of this Qrder shall be

'f - decmed the equivalent of u signed original,

3
% ISSUED this _[4 14 day of December, 2001.
s3

Rober:f ). Eayer, Board Member

g - —
' Douglas E. Johnson, Board Membe:

% f
i AT Y g () P
W. Allan hWashbum, Boned Member

,; : 7 Jattée Feacock, Board Member
E

Homol 3 o

W

{ MINORITY OPINIQN

Chalrrnan, Elise L. Erlerand Board Membher, S1e;r_’hmi¢ Cartwright, concur with the
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!

Board’s decision that the Division’s approval of the pcrm‘;t challenged herein should be

remanded for further data and analysis as set forth above. ’ However, we would also remand as to

the final issue of permitting of the road.

We find that the proposed reconstruction of the rg nd from the mine site to Highway 6

i

should be included as “affected area” under the definitio of “surface coal mining operations™.

The existing Emery County Road 126 effectively ceases fo exist as a road after the 2.6 mile

section presently listed by the County in its road log. T re is no evidence of maintenance by the

County of this lower section or the remaining route to thg proposed mine. The present alignment
and condition cannot sustain the intensity of traffic for tlJ;‘jc proposed mining operation. This road

needs realignment and engineered design, new right-of-y r,'ay permits from the BLM; essentially,

new construction-of a-substantial paved road capable of ;afe]y handling the heavy traffic

associated with an active coal mine shipping its coal by jruck.

‘affected area” “every road used for
i

purposes of access to or for hauling coal to or from coal |mining operations” unless the road is
i

The Division is required to include within the *

found exempt. Although there is controversy over whicfl public roads should be excluded, all

agree there is not a blanket exemption. To fill the void when SMCRA’s criteria were

invalidated, Utah adopted, with eventual OSM concurrenpce, criteria for the exemption analysis.

These are specified in Mr. Carter’s letter of July 3, 1995 and include: a) if ownership was

properly acquired by the governmental entity (not deed _"d to avoid regulation); b) if the road is

maintained with public funds or in exchange for taxes i' fees; ¢) if the road was constructed ina

manner similar to other public roads of the same classifjcation; and d) if impacts from mining are

significant. The Division and the Board further recognize that creative arrangements by local

Lon
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governments increasingly require mining operations to mz&imai n, construct, or fund

r

improvements, and complicate the Division’s analysis.

The Division agreed with OSM to make the cxcmFu'on determination on a case by case

basis, after reviewing the underlying facts and criteria. In fthis case, where the necessary road

improvements do not exist, we believe construction of thg ;ineccssary substantial road

improvements should be linked to the mining permit as ! ected area’ under the definition of

“surface coal mining operation.” g

UEI’s proposed mining operation is the proximate écause for the necessary - essentially

new - road to the mine site. Notwithstanding its desire to incrcasc access into a remote area,
Emery County has no independent intention, funding or ;Jian to upgrade the road, “but for” UEI’s

mining project. Emery County also has no independent initention, funding or plan to extend

proposed road improvements to the mine site without the i‘unds provided by UEIL. Although

Emery County’s letter of February 27, 2001 (AR 00021 l]:’“creates the appearance of a

governmental entity ready to accept independent financia and supervisory responsibility for

immediate construction, its responsibility claimed for the[road is illusory. Here the Division

U

knew that UEI, as agent for Emery County, had agreed tofbear all out-of-pocket expenses without

expectation of reimbursement, for all of Emery County’s Fxctions regarding the road, including

document preparation and negotiations, the BLM Right ot_i" Way application, and design and
engineering costs for planning the road’s proposed impro“vements. Moreover, UEI has budgeted
_gcosts of road construction and

and realistically expects to bear, directly or indirectly, thd

maintenance. (AR 000784)

-24- i
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i
While Emery County may wish to see the road imt;rovcd to increase access and stimulate

development, the County has no independent plans to fund such construction from taxation of its

residents. There is no reason to believe or find that Emerir County has scheduled the road

construction project into its County capital improvement _Budget or plan. Significantly, Emery

County has no obligation to the Division or UEI to procegd with construction until and unless

UEI escrows funds and approves construction. Its only ofligatjnn is to maintain the road it has

built, which will only occur if UEI funds the road. We b :Iievc the County road fails the primary

criteria for exemption from permitting. The road is bein§§constructed or reconstructed

exclusively for coal mining and reclamation activities. The rights of way are assigned to the

County to avoid permitting; there is no funding but for UYEI. and it is being upgraded far beyond

what existing multiple use demands would justify.
Additionally, we are not persuaded the Division A{)llowcd its own criteria by analyzing

the impact of mining upon the road. There is no support jng study. There are bald conclusions of

no impact that ignore the potential impact of the necessafy construction and defer further review

and analysis to future study. We believe the Division ba %ically ended its analysis upon receipt of

Emery County’s letter of February 27, 2001, and has not ﬁatisﬁed the requirement of examining

i

the impacts on the land from road construction.

Mr. Carter’s letter acknowledged that mere vestiljl‘ig of title to a road in a public entity

does not justify exemption. We agree. The uncondilionfjl exemption is not supported in the

administrative record or the law and allows an untenablefresult of permitting a mine without the

i
3
i

I
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obligation of any one to fund or build the necessary acces{s road irqprovements.

ISSUED this |\ day of December, 2001.

l,LZ&LW

Elis¢’L. Erler, Board Chainman

i

26-
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s:epTianie Cartwright, Board Member
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obligation of any onc to fand or build the necessary aeol;ss mad ilinpmvemcnts-

TSSUED this _|4%*day of December, 2001,
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1 hereby certify that I caused a true and correct cop y of the foregoing Findings of Fact,

Conclusfons of Law and Order to be mailed by first c!aqg mail, postage prepaid, on this _{ / th.

day of December, 2001, to the following:

W. Herbert McHarg, Esq.
Southern Utah Wildemess Alliance
P.O. Box 401

Monticello, Utah 84535

David Churchill

JENNER & BLOCK

601 Thirteenth Street, N.W.
Twelfth Floor

Washington, D.C. 20005

Kathy C. Weinberg
JENNER & BLOCK
1717 Main Street, #3150
Dallas, TX 75201

Attorneys for Petitioner

John B. Maycock

Assistant Attorney General
1594 West North Temple, #300
Salt Lake City, UT 84116

Justin J. Quigley

Special Assistant Attorney General
675 East 500 South, #500

Salt Lake City, UT 84102
Telephone: (801) 538-5142

Attorneys for Respondent/Appellee
Division of Oil, Gas & Mining

27-

ise Dragoo

iake City, UT 84101

: Attorneys for Intervenor-
- Respondent UtahAmerican Energy,

: Inc.

has A. Mitchell

Assigtant Attorney General

160 East 300 South, 5' Floor

P O Box 140815

Salt Lake City, UT 84114-0815

Attorney for Board of Oil,
Gas & Mining

c Borrell, Vice President
American Energy, Inc.
ig Valley Coal Company

: rt K. Peper
975|West 600 South
Orefn, UT 84058
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United States Department of the Interior :
Bureau of Land Management i
Utah State Office :
324 South State Street :
Salt Lake City, UT 84111

State of Utah .
School and Institutional Trust Lands
Administration

675 East 500 South, Suite 500 i
Salt Lake City, UT 84114-5703 :

William Matsing Livestock, Inc.
4330 East 8900 North
Price, UT 84501
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